e
Sna

e
SEme

e
o b e
s e
& e E e . R
- e : Ee e
el been s el SRR
o S
s
e - T -
- - = -
T e i e
e S p
- e

e e

- o : s o o W%‘wmwm% fzﬁf’;ww

e e L : M 7 x m—*%,‘.w B e fiE
A .

M__L;_mw_:.»:m?’
Eme s
e
bR i

PR G
s e

S

R
S e e e L

A :
B s e i

WW%%@WM%«’ !
e

S e
o e S

Fem et
S
s

et PG
S
m.zﬁ_qﬁwﬂﬂ

; i -
S s e Lo S

Pl A = ; e e i 2
Tt A i : Prianiiaa
o e Lt b B e Lt >Wwf;.w*’7r{w; i

e
RS
T s e e
ety
ey

it

- e

Lo

=




Tennessee Workers’ Compensation Data
Calendar Years 2009-2016

A Report of Statewide Data for the
Tennessee Advisory Council on Workers’ Compensation

August 2016

David Wilstermann







Tennessee Workers' Compensation Data
Calendar Years 2009-2016 |

A Report of Statewide Data for the
Tennessee Advisory Council on Workers' Compensation

Table of Contents

D = I3 1T q =T O PP 1
b fota [F o1 11T o IO OO SSS PSRRI 3
=L oo L U T TSP OO USU 3
CONCIUSION TYPES . ettt e e e e e e e e eae e e et e e e e s erseeessaeaeee s et rae e e ensbesesassseesnrsbeaas 4
Date of Injury to Date of CONCIUSION .......ciivvi e es st ree e e esneerane e e saes 6
Date of Injury to Date of Maximum Medical Improvement............cccoviiieecvecee e 6
Date of MMI to Date of CONCIUSION ... et re e e e 7
A i e e 8
s [9To2= 1o ] o U 8
COMPENSALION RALE... .o e e e ee e e e e e e e e e e e et ee e et e e e reee e e a e 10
Maximum Compensation Rate ......ccccocoiiiviivii e e e 10
Number of Weeks of Temporary Total Disability Benefits .........c.cccoo i, 11
Temporary Total Disability Benefit AMOUNES .....oocceior e 12
RETUIM 20 WWOTK . e e e et a et 12
Permanent Partial Impairment Ratings — Employee Returned to WOrK......c...c..cooiiiimniennn, 13
Percentage Awarded for Permanent Partial Disability — Employee Returned to Work .................. 14
Permanent Partial Disability Multipliers — Employee Returned to Work .......c.coovoveeiiiviicce 15
Permanent Partial Disability — Monetary Benefits — Employee Returned to Work......................... 16
Medical Benefits/Expenses — Employee Returned to Work ... o 17
Permanent Partial Impairment Ratings — Employee did not Return to Work ............ccccooni . 17
Percentage Awarded for Permanent Partial Disability — Employee did not Return to Work............ 18
Permanent Partial Disability Multipliers — Employee did not Return o Work......ocooeeveeeiiiiin 19
Permanent Partial Disability — Mcnetary Benefits — Employee did not Return to Work .................. 19
Medical Benefits/Expenses — Employee did not Return to Work.........cocooeenniiiicc e 20
LMD UM BeNE S oo e 21
P SYCROIOGICAL MUY oot et et a it e ceaneeeaneneas 22
Medical & IRAemnity SUMMAIY ...o.ovicniir e e e ——— 22

7o aTo] LTT-1 (o] o N OO TR OO PR STORSST 23



Tennessee Workers' Compensation Datfa: 2009-2016

Data Summary

e 2016 marks the first year post the 2013 Reform Act where there were more
permanent injury cases concluded with dates of injuries after the implementation of
the 2013 Reform Act than before. There were 6,073 cases with dates of injuries after
implementation and 1,568 cases with dates of injuries before.

* Due to the 2013 Reform Act being implemented on July 1, 2014, pre act case
durations have to be at least a year and a half long, while post act cases cannot be
more than two and a half years long. Even though there is overlap, this increases
the likelihood of pre act cases being inherently more complicated, and involving more
serious injuries.

¢ The median number of weeks from injury to conclusion for 2016 post act cases was
52 weeks. For 2016 pre act cases, the median case duration was 142 weeks.

¢ The median number of weeks from the date of maximum medical improvement to
the date of conclusion was 30 weeks for 2016 post act cases and 79 for 2016 pre
act cases.

¢ The median age of injured workers in cases with permanent disability ranged from
46 to 48 years old for all years analyzed.

e The percent of injured workers with more than a high school education increased to
nearly 31% for 2016 post act cases. The percent of injured workers with a high
school or high school equivalent level of education remained 58% for 2016 pre act
cases.

* The median compensation rate for injured workers for 2016 post act cases was
3456, up $5 from 2015. The median pre act compensation rate for 2016 pre act
cases was $427.

¢ The median number of weeks of TTD benefits for 2018 post act cases increased to
13. The median number of weeks of temporary total benefits increased to 38.5 for
- 2016 pre act cases.

* The median permanent impairment ratings for injured workers who returned to pre
injury employment for 2016 post act cases was 3.0. PP! ratings include body as a
whole and scheduled member injuries converted to body as a whole impairment
percentages.

» Permanent partial disability amounts for injured workers who returned to pre injury
employment was 2.5 for 2016 post act cases, up from 2.0 in 2015.

+ The median PPD multiplier for all post act cases was 1.0.
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The 2016 post act median PPD benefit amount for cases where injured workers were
returned to work was $5444. For 2016 pre act cases the median PPD benefit
amount increased by more than $5,000 to $15,499.

For 2016 post act cases, the median amount paid for medical benefits where the
injured worker returned to work was $12,384. The median amount of medical
benefits paid for return to work cases increased to $25,646 for 2016 pre act cases.

For 2016 post act cases where injured workers were not returned to pre injury
employment, the median PPI rating was 4.0, For 2016 pre act cases, the median
PPI rating was 18.2. '

The median PPD amounts paid for cases where injured workers were not returned
to pre injury employment were $8,400 for 2016 post act cases.

The median amount paid for non return to work medical benefits was $18,301 for
2016 post act cases.

The median amount of lump sum payments for 2016 post act cases was $4,879.

According to information given at the time of conclusion, medical and permanent
partial disability benefits comprised between 85% and 88% of the total systemic
benefits paid for cases involving permanent disability. ‘

Missing case information from SD-1 forms remains an issue, however, the
implementation of a revised statistical data form should simplify data collection,
increasing the likelihood of more complete data being available.
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introduction

This snapshot of 2016 Tennessee workers’ compensation cases builds on previous Advisory
Council on Workers’ Compensation statistical reports. 2016 remains a transition year for the
implementation of the 2013 Reform Act. The first post reform act cases starting showing up in
2014 in small numbers. For 2016, cases that have dates of injury after the implementation of
the reform act outnumber those from before for the first time. Throughout this report, cases
with dates of injury after July 1, 2014, will be referred to as post act cases. Those with dates of
injury before July 1, 2014 will be referred to as pre act. Because 2016 pre act cases have dates
of injury at least a year and a half before their subsequent dates of conclusion, pre act cases
are inherently longer. Associated factors with longer case lengths are higher temporary total
disability amounts and more severe injuries resulting in higher permanent partial impairment
and disability amounts. The 2016 pre and post act data reflect this reality. While a clearer
picture of post reform data is starting to emerge, it is still too early to draw systemic conclusions.
However, as identified in last year’s report, the systemic data reflects what would be expected,
which provides validity to what is being collected and reported on.

To continue reporting standards established in the last two reports, body as a whole and
scheduled member injuries were grouped together. The Reform Act considers all impairments
as impairments to the body as a whole, therefore pre act impairments and disability amounts
have been converted to corresponding body as a whole amounts. Additionally, it was
determined that greater emphasis will be placed on the median, which will provide a more
accurate picture of the typical workers’ compensation case experience. Median amounts or
percentages are presented graphically to the right of or below the tables, below the descriptive
text for the variables analyzed.

Methods

Pursuant to Tennessee statute, participants in the Tennessee workers’ compensation system
are required to send certain reports to the Tennessee Bureau of Workers’ Compensation,
formerly the Workers’ Compensation Division. One of the final reports received by the
Division/Bureau is the Statistical Data Form (SD-1). It is the closing document for a claim in
which a permanent injury was sustained. The Bureau operates an integrated computer system
which is referred to as the Workers’ Compensation Computer System (WCS). it is into this
database that the information from the SD-1 forms are entered. The Bureau provided, at the
request of the Advisory Council on Workers’ Compensation, data from the WCS.

Because it is necessary to have adequate time to obtain a representative collection of closed
case information for analysis and pre/post act comparisons, cases were selected with dates of
conclusion between January 1, 2009 and December 31, 2016. Some of the cases presented
multiple conclusion dates coinciding with the various venues in which cases can be finalized.
This is possible because a case may be reconsidered if, for example, changes in the injured
employee’s work status occur. It is impossible from a data perspective to piece back together
what information translates to which conclusion, therefore cases with multiple conclusion dates
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were excluded from this report, with two exceptions. There were some Division' offices that did
not have a Workers’ Compensation Specialist 4 present to approve settlements at the time of
agreement. In this situation, the parties needed court approval for their case to be finalized,
thus creating a Division approval date and a court approval date in close proximity. To include
cases of this nature, cases with court approval dates and Division approval dates within 30
days of each other were included and coded as Division approved settlements. The other case
of dual conclusion date inclusion in analysis was when a joint petition settlement and a court
approved settlement were within 30 days of each other.

Until the Reform Act, permanent impairment and disability in Tennessee were split between
scheduled members and the body as whole (BAW). Under the Reform Act, all impairment and
disability are calculated based on the impact to the body as whole. To aid in future
comparisons, pre act cases have been converted to BAW impairments and disabilities.
Permanent partial impairment ratings were converted using the AMA guides and permanent
partial disability amounts were converted using the reported permanent partial disability
amount multiplied by the ratio of the pre act scheduled member number of weeks of benefits
to the pre act body as whole number of weeks of benefits.

Conclusion Types

Pre reform act workers’ compensation cases could be concluded in four ways, by trial, joint
petition settlement, Workers’ Compensation Division approved settlement (now Bureau of
Workers’ Compensation), and by court approved settlement. The following charts depict the
frequency and percent in which the various conclusion types were utilized. The conclusion
types were determined by the conclusion type date field that was indicated on SD-1 forms.
Cases were excluded if they contained more than one conclusion type date. However, as
mentioned in the methods section, cases with both court and Division approved settlements
within 30 days of each other or joint petition settlements and court approved settlements within
30 days of each other were included.

Trials were utilized in a decreasing amount, from 1.1% of conclusion types in 2009 to 0.2% in
2015 pre act cases. There were eleven (11) trails in 2016 comprising 0.7% of pre act cases.
Joint petition settlement utilization decreased from 17.6% in 2013 to 10.4% in 2016 pre act'
cases. After decreasing from 61.4%, half (49.2%) of 2016 pre act cases were Division approved
settlements. Court approved settlements continued to increase from 24.7% of settlements in
2009 to 39.7% of 2016 pre act cases. Post act conclusion types are included as well, however,
SD-1 conclusion type options were designed for a court based system.

1 Now referred to as the Bureau of Workers’ Compensation
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Frequency and Percent of Workers’ Compensation Conclusion Types
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Date of Injury to Date of Conclusion

The median duration of 2016 post act cases was 52 weeks, or one year. Between 2009 and
2014 (pre act), case lengths averaged around a year and three to four months. The median
case length for 2015 pre act cases from the date of injury to the date of conclusion increased
to over a year and half (84.5 weeks). By 20186, pre act cases took a median of 142 weeks, or
almost 2 years 9 months to conclude. The following table displays total case length averages
for all conclusion types for cases involving permanent disability. If case durations are analyzed
by year, not split between pre and post act cases, the median number of weeks from injury to
conclusion for 2016 is 60.

Average Number of Weeks from Date of Injury to Date of Conclusion
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Date of Injury to Date of Maximum Medical improvement

The following table presents the average number of weeks from the date of injury to the date
of maximum medical improvement. The median duration for 2016 post act cases from the date
of injury to the date of MMI was 30 weeks. Median amounts from 2009 to 2014 pre act cases
ranged from 37 to 39 weeks. As a higher percentage of cases are conducted under the reform
act, the length of time from injury to MMI for pre act cases increased rapidly. The median
number of weeks from injury to MMI for 2016 pre act cases increased to 79. The combined
median number of weeks for 2016 cases from injury to MMI was 34.
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Average Number of Weeks from the Date of Injury to the Date of MM!
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Date of MMI to Date of Conclusion

For 2016 pre act cases, the median length of time from the date of maximum medical
improvement to the date of conclusion was 53 weeks, compared to 17 weeks for 2016 post act
cases. The median number of weeks from MMI to conclusion was consistently 21 or 22 weeks
for 2009 to 2014 pre act cases. The combined median duration from MMI to conclusion for
2016 cases was 20 weeks.
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Age

Median ages of injured workers in cases that involved permanent disability ranged from 46 to
48 years. The median age for injured workers for 2016 pre and post act cases was 48. The
average age of injured workers in cases involving permanent disability is one of the few
consistent measures over time.

Average Age of Injured Workers
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Education

For 2016 post act cases, 60.3% of injured workers had a high school education, 8.8% had less
than a full high school education, and 30.7% had more than a high school education. There
was an overall upward trend in education levels. When pre and post act cases were combined,
9.6% had less than a high school education, 59.8% had the equivalent of a high school
education, and 30.6% had more than a high school education.
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Educational Attainment of Injured Workers
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Compensation Rate

The median weekly compensation rate for 2016 post act cases increased $5 to $456. The
median compensation rate for injured workers in 2016 pre act cases was $427. When pre and
post act years are combined, a slight upward trend exists. The combined median compensation
rate for 2016 was $451.

Average Compensation Rates for Injured Workers
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Maximum Compensation Rate

Temporary total benefits are capped at 110% of the Tennessee's average weekly wage.
Permanent partial benefits are capped at 105% of the state’s average weekily wage. The
following charts show the percent of cases with compensation rates capped at the maximum
amount for 2009 to 2016 cases. For 2016 post act cases, 8.9% were capped at the PPD
maximum and 1.1% were capped at the TTD maximum.

10
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Frequency and Percent of Cases with Maximum Compensation Rates
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Number of Weeks of Temporary Total Disability Benefits

The median number of weeks of temporary total benefits paid for cases involving permanent
injury increased to 13.4 for 2016 post act cases. The median number of weeks of TTD benefits
for 2016 pre act cases nearly doubled from the previous year to 38.5 weeks. This amount
reflects the increase in the number of weeks from injury to MMI. The charts below represent
the average number of weeks of TTD benefits paid for all injury types and severities where
there has been permanent disability. The combined median TTD number of weeks for all 2016
cases was 15.6 weeks.

11
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Temporary Total Disability Benefit Amounts

Average Number of Weeks of Temporary Total Disability Benefits Paid
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The median amount of TTD benefits was $5,408 for 2016 post act cases. For 2016 pre act
cases, the median amount of TTD benefits paid nearly doubled to $16,095. The tables below
depict the average amounts paid for TTD benefits from 2009 to 2016. The combined median
TTD amount for 2016 was $6,315.
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Return to Work

The SD-1 form has a field to indicate whether the employee returned to work for the same
employer. This is the field used to delineate return to work status for permanent partial
impairment and permanent partial disability reporting. The following charts depict the percent
of 8D-1 forms per year that indicated the employee returned to work for their pre injury
employer. In 77.8% of 2016 post act cases the injured workers returned to work, compared to
51.9% of 2016 pre act cases.

Percent of Injured Workers That Returned to Pre Injury Employment
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Permanent Partial Impairment Ratings — Employee Returned to Work

Cases were selected with only one permanent disability per side to be able to get as accurate
of a picture as possible for permanent impairment, disability, and subsequent multipliers. This
included those with no side indicated. For example, an injury to the left shoulder would result
in a left PPI rating and PPD amount. If that same case also had an injury to-the left arm, it
would not be possible to piece back together which PPI rating went with which PPD amount.
Analyzing single side injury information allowed for clean determination of which impairment
ratings went with the corresponding disability and accounted for over 98% of permanent
impairment cases. Multiple injuries were included if the injuries were to different, or no, sides.
Less than 1% of 2016 cases had injury information to more than one side.

For all cases with dates of injury before the implementation of the reform act, scheduled
member impairment ratings have been converted to body as a whole equivalents. This was
done using the AMA guides. The average PPI ratings reported below are for all injury types,
scheduled member ratings converted to body as a whole and as body as a whole ratings
together. Previous reports showed a decreasing trend in PP| ratings. The median PPI rating

13
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for 2016 post act return to work cases was 3.0. The median PPI rating for pre act cases was
4.0.

Average PPl Ratings — Employee Returned to Work

2009
2010
2011
2012 g
2013
2014 PRE
2015 PRE [
2016 PRE
y - [2015 POST
12015 POST
 |2018 POST

©2009 | 5190 4
... 2010 | 48
2011 | 48
2012 163
2014 PR
2016PRE | 741 | 4
2015POST| 31 | 20 | 22
2015POST | 200 | 20 | 33
2016 POST | 4484 | 30 | 36

Percentage Awarded for Permanent Partial Disability — Employee
Returned to Work .

Like the PPI ratings, scheduled member PPD amounts have been converted to body as a
whole and are reported together in the following charts. Pre act scheduled member disability
amounts were converted using the following formula:

Case PPD Amount x Scheduled Member # of weeks
400 (previous BAW # of weeks)

The median PPD amount for 20186 post act return to work cases was 2.5. The median PPD
percent amount for 2012 to 2014 pre act cases was 4.5, then increased to 6.0 for 2016 pre
act cases.

14
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Average PPD Percent — Employee Returned to Work
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Permanent Partiai Disability Multipliers — Employee Returned to Work

A permanent partial disability multiplier is the ratio of the PPD judgment or settlement amount
to the highest PPI rating associated with an injury. PPD muitipliers are calculated by dividing
the PPD percent amount by the highest PPI rating. PPD multipliers reported in the tables below
present the combination of converted scheduled member injuries with body as a whole injuries.
The PPD multiplier for all post act cases was 1.0, the statutory multiplier for cases where the
injured workers were returned to pre injury employment. The median PPD multipliers for all pre
act cases was 1.5.

15
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Average PPD Multipliers — Employee Returned to Work
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Permanent Partial Disability — Monetary Benefits — Employee Returned to
Work
The median amount for 2016 post act return to work cases was $5,444. Median PPD monetary
benefits reduced from $11,809 in 2009 to $8,707 for 2014 pre act cases then began to increase.
For 2016 pre act cases, the median PPD amount increased to $15,499. Average amounts
reported in the table below consist of the combination of converted scheduled member injuries
with body as a whole injuries.
Average PPD Benefit Amount — Employee Returned to Work
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Medical Benefits/Expenses — Employee Returned to Work

Average medical benefits/expenses for cases where the injured workers were returned to pre
injury employment are reported in the charts below. Average medical amounts reported are for
combined scheduled member and body as a whole cases. The median amount for 2016 post
act cases was $12,384. Pre act cases ranged from a median of $13,135 in 2009 to $25,646 in
2018.

2014 PRE

014 PRE | 5070 | $13,826 | $25315
2015PRE | 2612 | '$17,636 | $29,613

2016 PRE_

.. $13,967

| $22264
| _$44 866

$14,745

$48 808

$24,905 |
- .':':2..-$48 283 :
4,622 | __$f%.2_!590 |
983501

_$25646 |
2014POST | 35 | $2698 | $3987
2015 POST $8,936 | $12,827
2016 POST | $12384 | 18134

2009
2010
2011

2012 [

2013

2014 PRE '7

2015 PRE

2016 PRE |
| 2014 POST |
| 2015 POST |
2016 POST |

Average Medical Benefit/Expense — Employee Returned to Work
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Permanent Partial Impairment Ratings — Employee did not Return to Work

Using the same methods as cases where the injured worker was returned to pre injury
employment, cases involving single side injuries were selected for PP, PPD, multiplier, and
medical amount for analysis of non return to work experiences. Additionally, scheduled
member PP! ratings were converted to body as a whole using the AMA guides. The median
PP! rating for 2016 post act cases was 4.0. The median PPD rating for 2016 pre act non return

to work cases was 7.8.
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Average PPl Ratings — Employee did not Return to Work
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Percentage Awarded for Permanent Partial Disability — Employee did not
Return to Work

The median PPD percent for 2016 pre act cases where injured workers did not return to work
was 4.0. The charts below display average PPD percentages and present converted scheduled
member and body as a whole amounts together. The median PPD percent for pre act cases
was 18.2.

Average PPD Percent - Employee did not Return o Work
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Permanent Partial Disability Muitipliers — Empioyee did not Return to Work

The PPD multiplier for 2016 post act cases where the injured worker did not return to work was
1.0. Pre act permanent partial disability multipliers for cases involving permanent injury where
injured workers did not return to pre injury employment ranged from 2.4 to 2.9. This does not
include cases that were reconsidered due to changes related to the injured workers' work status
or other factors of reconsideration.

Average PPD Multiplier - Employee did not Return to Work
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Permanent Partial Disability — Monetary Benefits ~ Employee did not
Return to Work

The following charts display average medical expenses paid for cases involving permanent
disability where injured workers did not return to work. The median PPD amount paid for injured
workers who did not return to pre injury employment for 2016 post act cases was $8,400. The
median amount paid for 2016 pre act non return to work PPD benefits was $45,800.
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Average PPD Benefit Amounts - Employee did not Return to Work
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Medical Benefits/Expenses — Employee did not Return to Work

The median amount paid for 2016 post act cases was $18,301. Average medical
benefits/expenses for cases where the injured workers were not returned to pre injury
employment are displayed below. The median amount paid for 2016 pre act cases was
$50,972.

Average Medical Benefits/Expenses - Employee did not Return to Work
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Tennessee Workers; Compensation Dafa; 2009-2016
Lump Sum Benefits

For 2016 post act cases, the median lump sum amount paid was $4,879. The foliowing charts
depict the average lump sum amounts paid at the time of conclusion. The median lump sum
amount increased to $14,500 in 2016 pre act cases. The numbers reported represent all cases,
regardless of return to work status. :

Average Lump Sum Benefits Paid
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Psychological Injury

Psychological injury can be associated with workers' compensation cases in two ways, an
injured worker can claim psychological injury in addition to other injuries, or it can be the sole
injury. The chart below displays the frequency and percent of claims involving psychological
injury. For 2016 post act cases, 43 (0.7%) claimed psychological injury and in 14 cases (0.2%},
psychological injury was the sole claim. For 2016 pre act cases, 63 (4.1%) involved
psychological injury and in 11 (0.7%) cases, psychological injury was the sole claim.
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Tennessee Workers’ Compensation Data; 2009-2016

Frequency of Psychological Injuries
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Medical & Indemnity Summary

The following chart displays the percent of all medical and indemnity dollars paid at the time of
conclusion as indicated on SD-1 forms. This does not include payments made in medical only
claims. With 2016 still bifurcated between pre and post act case types, systemic trend
implications should be avoided for 2014 through 2016 cases. While some benefit amounts were
paid for lump sum, permanent total disability and death benefits, the percentages were less
than a half of a percent for many of the years. 2014 post act cases were not included due {o
the low number of cases.
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Percent Paid for Alf Medical and indemnity Doilars at.Conclusion

Tennesses Workers' Compensation Data: 2009-2016
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w2016 POST 48% 38% 13% 0% - 0% 0%
Conclusion

As also observed in 2015 cases, 2016 pre act cases typically are taking longer and have higher
temporary total disability, permanent partial disability, medical, and lump sum costs. This is to
be expected and serves to provide validity to the data that was available. When 2016 data is
combined, rather than looking at pre and post act cases separately, median amounts look
typical to pre reform act years. 2016 is still a transition year between pre and post act cases,
with higher cost and duration cases occurring under the pre act system, while also being
precluded from the post act data. 2017 data should present information that is largely post act

in nature.
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RULES
OF
TENNESSEE DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT
WORKERS’ COMPENSATION DIVISION

CHAPTER 0800-02-25
WORKERS’ COMPENSATION MEDICAL TREATMENT GUIDELINES

TABLE OF CONTENTS

Purpase and Scope 0800-02-25-.03 Treatment Guidelines

0800-02-25-,02 Definitions 0800-02-25-.04 Drug Formulary

0800-02-25.01 PURPOSE AND SCOPE.

(1)

()

Purpose: To provide guidelines for the diagnosis and treatment of commonly occurring
workers' compensation injuries.

Scope: To include guidelines for diagnostic and treatment requests including pharmaceuticals
and pain management.

Authority: T.C.A. § 50-6-124, Administrative History: Original rule filed November 30, 2015, effective
February 28, 2016.

0800-02-25-.02 DEFINITIONS.

{1
{2

3)

(")

“Act” means the applicable Workers’ Compensation Law in effect.

“Administrator” means the chief administrative officer of the Tennessee Bureau of Workers'
Compensation, or the Administrator’s designee.

“Authorized Treating Physician" means the practitioner chosen from the panel required by
T.C.A. § 50-6-204, or a practitioner who has received a referral from the original authorized
treating physician if the employer has not provided an alternative referral within three
business days. “Authorized Treating Physiclan” alse means any practitioner specifically
authorized by the employer.

‘Bureau’ means the Tennessee Bureau of Woarkers® Compensation attached for
administrative purposes to the Tennessee Department of Labor and Workforce Development.

"Employee” means an employee as defined in T.C.A. § 50-6-102, but also includes the
employee's representative or legal counsel,

“Employeir” means an employer as defined in T.C.A. § 50-8-102, but also includes an
employer's insurer, third party administrator, self-insured employers, self-insured pools and
trusts, as well as the employer's representative or legal counsel, as applicable.

“Health care provider” includes, but is not limited to, the following: licensed individual
chiropractic physician, dentist, physical therapist, physician, physician assistant, optometric
physician, podiatrist, surgeon, occupational therapist, group of practitioners, hospital, free
standing surgical outpatient facility, health maintenance organization, industrial or other clinic,
occupational healthcare center, home health agency, visiting nursing association, laboratory,
medical supply company, community mental health center, pharmacist/pharmacy, and any
other facility or entity providing treatment or health care services for a work-related injury.
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GUIDELINES

(Rule 08B00-02-25-.02, continued)

(8)

(9)

(10)

*Medical Director” means the Medical Director of the Tennessee Bureau of Workers'
Compensation appointed by the Administrator pursuant to T.C.A. § 50-6-126, or the Medical
Director's designee.

“Medically necessary" or "medical hecessity” means healthcare services, including
medications, that a physician (or other healthcare provider acting within their scope of
practice), exercising prudent clinical judgment, would provide to a patient for the purpose of
preventing, evaluating, diagnosing or treating an iliness, injury, disease or its symptoms, and
that are:

{a) Inaccordance with generally accepted standards of medical practice; and

(b} Clinically appropriate, in terms of type, frequency, extent, site and duration; and
considered effective for the patient's iliness, injury or disease. Treatment primarily for
the convenience of the patient, physician, or other heaithcare provider does not
constitute medical necessity,

“Treatment guideline” means the Institute of Medicine (2011} definitich of a “clinical practice
guideline”: “statements that include recommendations intended to optimize patient care that
are informed by a systematic review of the evidence and an assessment of the benefit and
harms of alternative care options.”

“Utilization review" means evaluation of the necessity, appropriateness, efficiency and quality
of medical care services, including the prescribing of one (1) or more Schedule 11, Ill, or IV
controlled substances for pain management for a period of time exceeding ninety (90} days
from the initial prescription of such controlied substances, provided to an injured or disabled
employee based on medically accepted standards and an objective evaluation of those
services provided; provided, that "utilization review" does not include the establishment of
approved payment levels, a review of medical charges or fees, or an initial evaluation of an
injured or disabled employee by a physician specializing in pain management;

(@) “Utilization review" does not include elective requests for clarification of coverage,
referrals, consultations, second opinions from medical providers, or office visits.

(b)  “Utilization review" does not include analysis of or opinions regarding medical
causation or compensability,

Authority: T.C.A. §§ 50-6-102, 50-6-122, 50-6-124, 50-6-126, 50-6-233, 56-6-703, and 56-61-102.
Administrative History: Original rule filed November 30, 20185, effective February 28, 2016.

0800-02-25-.03 TREATMENT GUIDELINES.

{1

Effective January 1, 20186, the Tennessee Bureau of Workers' Compensation adopts the
current edition, and any future published updates, of the Work Loss Data [nstitute ODG
Guidelines as published by the Work Loss Data Institute, the Chronic Pain Guidelines of the
State of Tennessee, Department of Health, and any other related appendices to the above-
referenced guidelines adopted by the Administrator.

Medical treatment provided by or at the direction of the authorized treating physician, or other
healthcare provider, in accordance with the ODG Guidelines, Chronic Pain Guidelines of the
State of Tennessee, Department of Health, and any other related appendices to the
Guidelines adopted by the Administrator in effect at the date the treatment is recommended,
listed in section (1) above is presumed to be reasonable and necessary. Any utilization
review of treatment must apply the ODG Guidelines listed in section (1) above, in determining
whether treatment is medically necessary. Any treatment that explicitly follows the treatment
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(Rule 0800-02-25-.03, continued)

guidelines adopted by the administrator or is reasonably derived therefrom, including
allowances for specific adjustments to treatment, shall have a presumption of medical
necessity for utilization review purposes. This presumption shall be rebuttable only by clear
and convincing evidence that the treatment erroneously applies the guidelines or that the
treatment presents an unwarranted risk to the injured worker.

it is recognized that each individual clinical situation and patient is unigue. The guidelines
are not a standard or a mandate. Exceptions to and the proper application of the guidelines
require judgment. The Utilization Review and prior approval/authorization procedures and
timeframes remain in effect. See Utilization Review Rule 0800-02-068. A mechanism for the
timely appeal for these exceptional situations is set forth in Rule 0800-02-06-.07 Appeals.

The employer shall not deny treatment based solely on the determination that the treatment
falls outside of the guideline if such denial is not supported by documented evidence-based
medicine.

(a) If a provider makes a written request by fax or e-mail {(and receives acknowledgement
of receipt of the request) for authorization for a treatment at least 21 business days in
advance of the anticipated date that treatment is to be delivered and has not been
notified in writing or confirmed telephone call or confirmed fax at least 7 business days
in advance of the date of the proposed treatment, it is presumed to be medically
necessary, a covered service, and to be paid for by the employer.

(b}  If a provider makes a verbal request for authorization, the burden of proof for showing
that authorization was granted by the employer rests with the provider.

The employer shall not be responsible for charges for medical treatment that is not in accord
with the guidelines unless:

(@) it was provided in a medical emergency,
(b) it was authorized by the employer,
(c) it was approved through the appeal process by the Bureau.

As new information becomes available, the Administrator may direct the Medical Director to
publish or post on the Division's website, advisory or explanatory updates or bulletins to the
guidelines. Print copies will be made avallable by request to the Medical Director. The
Medical Advisary Committee may be consuited at the Administrator’s discretion.

As of January 1, 20186, physicians and other providers dispensing drugs required to be
reported in the Tennessee Controlled Substances Monitoring Database (CSMD) from their
offices or clinics must report these medications in the Tennessee Controlled Substances
Monitoring Database (CSMD) within one business day of the dispensing of those
medications. These provisions are in accord with T.C.A. § 53-10-305, T.C.A. § 53-10-307
and T.C.A. § 53-10-310 as amended.

Authority: T.C.A. §§ 50-6-122, 50-6-124, 50-6-126, and 50-6-233. Administrative History: Original rufe
filed November 30, 2015; effective February 28, 2016,

0800-02-25-.04 DRUG FORMULARY,

{1

The purpose of the drug formulary is to facilitate the safe and appropriate use of medications
for injured workers, and is a specific part of the Treatment Guidelines set forth in subsection
.03 of this rule.
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GUIDELINES

{Rule 0800-02-25-.04, continued)

(@)

(3)

(9)

(10

The Bureau adopts the ODG Drug Formulary as found in Drug Appendix A published and
updated by the Work Loss Data Institute.

Prescriptions presented to a pharmacy from an authorized provider and appropriate for the
prescribed injury within seven (7) days of an alleged or accepted workers' compensation
claim may be filled for a maximum of seven (7) days, even if the prescribed medication is
status “N.” The employer is responsible for the payment.

The Formulary shall be made available by posting on the Bureau's website. Subsequent
updates shall be effective on the first day of the month following posting of an update on the
Bureau's website.

Drugs identified with the status "N” in the current edition of the ODG/Appendix A, and any
other related appendices adopted by the Administrator in effect at the date the treatment is
recommended, shall require prior approval. An “N” drug should not be approved unless its
use in a particular case is supported by documentation of evidence-based medicine.

Compounded medications and topical applications are "N" and subject to prior approval, An
“N" drug should not be approved unless its use in a particular case is supported by
documentation of evidence-hased medicine,

Prescriptions for “Y" drugs should be filled without delay if they are approved as appropriate
for the nature of the injury being treated.

For compensation claims with a date of injury (DOI) on or after January 1, 2016, and for new
medication prescriptions for dates of injury prior to January 1, 2016, the formulary applies to
all drugs that are prescribed or dispensed for outpatient use on or after six-months following
the effective date of these rules.

For refill prescriptions and medications being used for dates of injury (DOI) before January 1,
2018, the formulary applies to all drugs that are prescribed or dispensed for outpatient care
one year from the effective date of these rules.

Retrospective review of medications will be allowed only for drugs that are not appropriate for
the injured workers diagnosis. Only the next refill prescriped by the authorized treating
physician can be denied,

The following words and terms, when used in this subchapter, have the following meanings,
unless the context clearly indicates otherwise:

(a) “Closed Formulary’ means all available Food and Drug Administration {(FDA) approved
prescription and nonprescription drugs prescribed and dispensed for outpatient use,
and applies to the categories listed below that require prior approval:

1. drugs identified with a status of "N" in the current edition of the Official Disability
Guidelines Treatment in Workers' Compensation (ODG) / Appendix A, ODG
Workers' Compensation Drug Formulary, and any updates;

2. any compound or topical, and

3. any investigational or experimental drug that has not yet been identified as a *Y” or
“N” drug for which there is early, developing scientific or clinical evidence
demonstrating the potential efficacy of the treatment, but which is not yet
accepted as the prevailing standard of care.
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(b}

{c)

February, 2016

noa

"Compounding”, "compound” or “compounded”’ medication or preparation means the
preparation, mixing, assembling, packaging, or labeling of a drug or device:

1. as the result of a practitioner's prescription drug order based on the practitioner-
patient-pharmacist relationship in the course of professional practice;

2. for administration to a patient by a practitioner as the result of a practitioner's
initiative based on the practitioner-patient-pharmacist relationship in the course
of professional practice;

3. in anticipation of a prescription drug order based on a routine, regularly observed
prescribing pattern, or

4. for or as an incident to research, teaching, or chemical analysis and not for selling
or dispensing.

“Evidence-based *, medicine” (EBM) means an approach to medical practice intended
to optimize decision-making by emphasizing the use of evidence from well-designed
and well- conducted research, to include the integration with clinical expertise and
patient values and an evolutionary progression of knowledge based on the basic and
clinical sciences.

“Initial Prescription” means the beginning, starting, commencing or first written order for
a medication. Changes in dosage, addition of or removal of previously prescribed
medications either individually or in combination are not considered an initial
prescription.

“Medical emergency” means the sudden onset of a medical condition manifested by
acute symptoms of sufficient severity, including severe pain that in the absence of
immediate medical attention could reasonably be expected to result in:

1. Placing the patient's health or bodily functions in serious jeopardy; or
2. Serious dysfunction of any body organ or part.

“Nonprescription drug” or “over-the-counter medication” means a non-narcotic drug that
may be sold without a prescription and that is labeled and packaged in compliance with
state or federal law.

“Open Formulary” means all available Food and Drug Administration (FDA) approved
prescription and nonprescription drugs prescribed and dispensed for outpatient use,
but does not include drugs that lack FDA approval, or non-drug items.

“Prescribing Doctor” means a physician or dentist who prescribes prescription drugs or
over the counter medications in accordance with the physician's or dentist's Jicense and
state and federal laws and rules, For purposes of this chapter, prescribing doctor
includes an advanced practice nurse or physician assistant to whom a physician has
delegated the autherity to carry out or sign prescription drug orders, who prescribes
prescription drugs or over the counter medication under the physician's supervision and
in accordance with the health care practitioner's license and state and federal laws and
rules.
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(i)

@

()

“Prescription” means an order for a prescription or nonprescription drug to be
dispensed, in accordance with the applicable federal definition and in T.C.A. Title 53
Chapter 10.

“Prescription drug” means:

1. A substance for which federal or state law requires a prescription before the
substance may be legally dispensed fo the public;

2. A drug that under federal law is required, before being dispensed or delivered, to
be labeled with the statement: "Caution: federal law prohibits dispensing without
prescription;" "Rx only;" or another legend that complies with federal law; or

3. A drug that is required by federal or state statute or regulation to be dispensed on
prescription or that is restricted to use by a prescribing doctor only.

“Substitution” means the dispensing of a drug or a brand of drug other than the drug or
brand of drug ordered or prescribed.

“Topical’ means a prescription substance or substances, not injected or ingested, that
are used on the skin or other membranes, or are applied to exterior or exposed
surfaces. This category includes “inhalers.”

(12) The provider may appeal to the Bureau's Medical Director for an expedited decision, using a
request for an expedited determination.

(a)

{b)

February, 2016

The purpose of this section is to provide a prescribing doctor or pharmacy the ability to
obtain an expedited determination from the Bureau's Medical Director in instances
where a denial of a previously prescribed and dispensed drug(s) for the workers’
compensation injury poses an unreasonable risk of a medical emergency as defined in
this title.

The request for an expedited determination from the Medical Director may be rejected
at the sole discretion of the Medical Director if it does not contain the following
information:

1. [Injured employee name;

2. Date of birth of injured employee;

3. The injured employee’s Social Security Number.

4. Tennessee Bureau of Workers' Compensation state file or claim number;

5. Date of injury,

6. Prescribing doctor's name;

7. Prescribing doctor's DEA number,

8. Name of drug and dosage;

9. Requestor's name (phammacy or prescribing doctor);

10. Reguestor's contact information;
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()

11. A statement that the prior approval request for a previously prescribed and
dispensed drug(s), which is excluded from the Closed Formulary, has been
denied by the insurance carrier, accompanied by the denial letter if available;

12. A statement that an independent review request or request for reconsideration has
already been submitted to the insurance carrier or the insurance carrier's
utilization review agent;

13. A statement that the prior approval denial poses an unreasonable risk of a medical
emergency and justification from a medical perspective such as withdrawal
potential or other significant side effects or complications;

14. A statement that the potential medical emergency has been documented in the
prior approval process;

15. A statement of justification from a medical perspective of the potential medical
emergency such as withdrawal potential or other significant side effects or
complications;

18. A statement that the insurance carrier has been notified that a request for an
expedited determination is being submitted to the Bureau; and

17. The signature of the requestor and the following certification by the requestor for
paragraphs 10 to 14 of this subsaction, "l hereby certify under penalty of law that
the previously listed conditions have been met."

A request for an expedited determination under this section shall be processed and
approved by the Medical Director of the Bureau in accordance with this section. At the
discretion of the Medical Director of the Bureau, an incomplete request or a request
with incomplete information for an expedited determination under this section may be
considerad in accordance with this section.

The request for an expedited determination may be submitted on the designated form
available on the Bureau of Workers' Compensation website. In the event the Bureau
form is not available, the written request should contain the provisions of subsection (b)
of this section.

The requestor shall provide a copy of the reguest to the insurance carrier, prescribing
doctor, injured employee, and dispensing pharmacy, if known, on the date the request
is submitted to the Bureau.

An expedited determination shall be effective retroactively to the date of the original
prescription.

(13} A request for reconsideration of a prior approval denial is not required prior to a request for
an expedited determination under this section. If, within 15 business days from the initial prior
approval denial, a request for reconsideration or an expedited determination request is not
initiated within 15 business days by the provider to the employer, carrier or utilization review
agent and an expedited determination request is not communicated by the provider to the
Medical Director of the Bureau at that time, then the opportunity to request an expedited
determination under this section does not apply. Additionally, where a health care provider
has sought refief from a previous adverse determination by requesting reconsideration by the
employer, carrier, or utilization review agent and also by requesting an expedited
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determination by the Medical Director, the determination of the Medical Director shall prevail
over the reconsideration determination of the employer, carrier, or utilization review agent.

(14) If pursuing an expedited determination after denial of a reconsideration request, a complete
request shall be submitted within five business days of the notification of the reconsideration
denial.

(@)

An appeal of the utilization review organization decision relating to the medical
necessity and reasonableness of the drugs contained in the expedited determination
shall be submitted in accordance with these rules.

The Medical Director's determination shall continue in effect until the later of:

1. Final determination of a medical dispute regarding the medical necessity and
reasonableness of the drug;

2. Expiration of the period for a timely appeal; or
3. Agreementof the parties.

Withdrawal of the request for an expedited determination by the requestor constitutes
acceptance of the prior approval denial.

All parties shall comply with an expedited determination issued in accordance with this
section and the insurance carrier shall reimburse the pharmacy or other payer for
prescriptions dispensed in accordance with the determination of the Medical Director.

The insurance carrier shall notify the prescribing doctor, injured employee, and the
dispensing pharmacy once reimbursement is no longer required because of the denial
by the Medical Director of a request for an expedited determination.

A decision issued by a utilization review organization is not a Bureau decision.

A party may seek to reverse or modify the Medical Director's determination issued
under this section if:

1. A final determination of medical necessity has been rendered, and

2. The party requests a hearing in accordance with the procedures of the Court of
Workers' Compensation Claims.

3. The insurance carrier may dispute the request for expedited determination or the
Medical Director's determination entered under this title by filing a written request
for a hearing in accordance with the Court of Workers' Compensation Claims
procedures.

Authority: T.C.A. § 50-6-124. Administrative History: Original rule filed November 30, 2015; effective
February 28, 2016.
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