MINUTES OF MEETING
OF THE INDUSTRIAL COMMISSION OF ARIZONA
Telephonic Meeting
Held at 800 West Washington Street
Phoenix, Arizona 85007
Thursday, August 19, 2021 — 1:00 p.m.

Present: Dale L. Schultz Chairman (Telephonic)
Scott P. LeMarr Commissioner (Telephonic)
D. Alan Everett Commissioner (Telephonic)
James Ashley Director (Telephonic)
Gaetano Testini Chief Legal Counsel (Telephonic)
Trevor Laky Legislative Affairs Chief/Public Information Officer (Telephonic)
Renee Pastor Self Insurance (Telephonic)
Jessie Atencio ADOSH Director {Telephonic)
Charlie Preciado ADOSH Compliance (Telephonic)
Steven Black ADOSH Compliance {Telephonic)
Miguel Castillo ADOSH Compliance {Telephonic)
Anna Maria Stonerock  ADOSH Admin (Telephonic)
Kara Dimas Commission Secretary (Telephonic)

Chairman Schultz convened the meeting at 1:00 p.m. Also in attendance on the telephone,
confirmed by roll call, were Jose Luis Huerta and Marisa Valencia (Manuel Huerta Trucking, Inc);
Joshua Schiro (Materion Brush, Inc.); Damaris Cota (Next of Kin); Susan Bingham and Scoft
Sanders (Sanders Wood Products, Inc.); and Luis Quezada (Next of Kin).

Approval of Minutes of August 5, 2021 Regular Meeting Minutes

Commissioner LeMarr moved to approve the Minutes of the August 5, 2021 regular session
meeting and Commissioner Everett seconded the motion. Chairman Schultz, Commissioner LeMarr
and Commissioner Everett voted in favor of the motion. The motion passed,

Consent Agenda:

All items following under this agenda item are consent matters and will be considered by a single
motion with no discussion unless a Commissioner asks to remove an item on the consent agenda to
be discussed and voted on separately. The Commission may move into Executive Session under
AR.S. § 38-431.03(A)(2) to discuss records exempt by law from public inspection. Legal action
involving a final vote or decision shall not be taken in Executive Session. If such action is required,
then it will be taken in General Session.

a. Approval of Proposed Civil Penalties Against Uninsured Emplovers.

1. 2CC20/21-0107 East Valley Painters, Inc  $1,000
2. 2CNP20/21-0743 Hope Care Assisted Living, LLC $1,000
3. 2CNP20/21-0792 Aglynx Supply, LLC $1,000

b. Approval of Requests for Renewal of Self-Insurance Authority.




BH Automotive, LLC
Nordstrom, Inc.

Pilot Travel Centers, LL.C
Southwest Gas Corporation
Trademark Construction

S

Chairman Schultz noted Southwest Gas Corporation has an enviable experience
modification factor and is doing an excellent job in their safety experience compared to others in
the same industry.

Commissioner LeMarr moved to approve the items on the Consent Agenda and
Commissioner Everett seconded the motion. Chairman Schultz, Commissioner LeMarr and
Commissioner Everett voted in favor of the motion. The motion passed.

Discussion and Action Regarding Amendment to the Provisional Approval of the Learjet, Inc
Renewal of Self-Insurance Authority and Discussion and Action Regarding the Amount of Security
Required Pursuant to A.R.S. 23-961 (A)(2).

Ms. Pastor noted that Learjet did meet with ADOSH Consultation in October and November
and during those visits they found 15 hazards which were abated at the time of the visit or within 20
days of the visit. After consultation, they evaluated Learjet using Form 33 and Ms. Pastor asked
Mr. Atencio to elaborate on Form 33.

Mr. Atencio explained that anylime there is a visit from health and safety consultants,
ADOSH is required to do a Form 33. The form contains 53 questions which assess the safety and
health management system at the worksite. Ratings are from a low of 0 to a high of 3, with 0
demonstrating a lack of safety programs, 1 demonstrating major deficiencies, 2 being average and
3 demonstrating a robust safety and health program. Learjet received 2.8 out of 3 which is very
good and would place them in a position to elect to go VPP or become a SHARP site, if they are
small enough.

Chairman Schultz added that he received a note from Hyte Johnson, who runs safety at
Raytheon which is virtually next door to Learjet. Mr. Johnson said they were actively involved in
mentoring Learjet and felt like they were making significant progress in improving their safety
program. Chairman Schultz was pleased to get the additional assurance that Learjet and Bombardier
are on the right track.

Commissioner LeMarr moved to approve staff recommendation to renew Learjet, Inc. self-
insurance authority with $452,658 of security which is 135% of their unpaid liability.
Commissioner BEverett seconded the motion. Chairman Schultz, Commissioner LeMarr and
Commissioner Everett voted in favor of the motion. The motion passed.

Discussion & Action regarding Appointment of Special Assistant to the Industrial Commission of
Arizona.

M. Testini made the request on behalf of the Claims Division to appoint Jennifer Grabowski
as a Special Assistant for the Commission pursuant to the delegation power contained under A.R.S.
§23-108.03(B)(1), that Ms, Grabowski be granted the power necessary to work through the Claims
Division and that the Resolution be signed electronically.




Commissioner Everett moved to appoint Jennifer Grabowski as Special Assistant with
electronic signature and Commissioner LeMarr seconded the motion. Chairman Schultz,
Commissioner LeMarr and Commissioner Everett voted in favor or the motion. The motion passed.

Discussion and Action of Arizona Division of Occupational Safety and Health Proposed Citations
and Penalties.

Chairman Schultz discussed the purpose of and process for the Commission’s consideration
of ADOSH citations and proposed penalties.

Mr. Atencio summarized the APS Alliance meeting earlier -in the day. He noted that APS
came to ADOSH about a year and a half ago and asked about forming an alliance with end users,
specifically those around the lithium-ion battery storage facilities. There have been a couple of
meetings with alliance members, Tucson Electric Power, APS, SRP, and a couple of co-ops that
manage a lot of small electrical outfits in the rural areas, as well as cities like Peoria, Phoenix, Tempe
and Underwriters Laboratory (UL). The focus of the alliance will be to come together and provide
additional resources for small rural communities including smaller fire districts that in the event
they have to respond to a fire, they know there are proper controls in place or an mdusuy practice
that follows National Fire Prevention Association (NFPA) code 55.

Chairman Schultz thanked M., Atencio and wanted to let other Commissioners know that
we are not always just chasing the horse after it is out of the barn, this is a huge new growing risk
area, with risks of explosions, off gassing of very nasty vapors and significant fire hazards and this
can be significant exposure to anyone who comes near if there is an incident with these things.
There are not clear standatds yet, and the alliance will have to work collaboratively with interested
parties to figure out ways to keep people safe, even before we see standards in this area. He thanked
Mr. Atencio for starting this particular alliance and he will continue to be involved and encouraged
any of the Commissioners who have an interest in this area to participate.

Manuel Huerta Trucking, Inc. Fatality/Accident
21 Kipper St Years in Business: 44
Rio Rico, AZ 85648 Empl. Covered by Inspection: 5
Site Location: 90 Via London
Rio Rico, AZ 85648
Inspection No: E7721 - 1526526
Inspection Date: 4/20/2021

NON-SERIOUS — Citation 1 - Item la—

a) 21 Kipper St, Rio Rico, AZ 85648: An employee was fatally injured and ADOSH was not
notified within eight hours. 29 CFR 1904.39(a)(1)
Div. Proposal - $600.00 Formula Amt. - $600.00

NON-SERIQUS — Citation 1 - Item 1b—

a) 21 Kipper St, Rio Rico, AZ 85648: An employee was hospitalized and ADOSH was not
notified within 24-hours, 29 CFR 1904.39(a)(2)
Div. Proposal - $0.00 Formula Amt. - $600.00
TOTAL PENALTY - $600.00 TOTAL FORMULA AMT. - $1,200.00




Mr. Atencio noted that the Compliance Officer, Mr. Preciado was available for questions.
Mr. Atencio discussed ADOSH’s fatality investigation, summarized the citation and proposed
penalties, and reviewed the photographs.

Chairman Schultz checked if Mr. Huerta or Ms. Valencia would like to comment. Mr,
Huerta did not comument.

Ms. Valencia did not comment.

Chairman Schultz asked Ms. Valencia how the insurance company was to work with for a
claim for benefits.

Ms. Valencia noted they did get assistance with workers’ compensation making sure they
kept in touch and were very helpful answering any questions. She will be going over any updates
on a later phone call, but have had a lot of help with workman’s compensation making sure they are
doing the training they need to prevent his from happening.

Commissioner LeMarr moved to approve the citation and proposed penalties as presented
and Commissioner Everett seconded the motion. Chairman Schultz, Commissioner LeMarr and
Commissioner Everett voted in favor of the motion. The motion passed.

Materion Brush Inc. Fatality/Accident
6100 S Tucson Blvd Years in Business: 41
Tucson, AZ 85706 Empl. Covered by Inspection: 45
Inspection No: 13633 - 1532540
Inspection Date: 5/24/2021
Site Location: 6100 S Tucson Blvd
Tucson, AZ 85706

Mr. Atencio summarized ADOSI’s fatality investigation and reviewed the file and
photographs. ADOSH was not recommending a citation for Materion Brush Inc. Mr. Atencio noted
that the Compliance Officer, Mr. Black was available for questions.

Chairman Schultz checked if the representative from Materion Brush would like to
comment. Mr. Schiro had no comments or questions.

Chairman Schultz checked if the Ms. Cota would like to comment. Ms. Cota had no
comments.

The Commission took no action.

Sanders Wood Products, Inc. Fatality/Accident
PO Box 356 Years in Business: 30
Thatcher, AZ 85552 Empl. Covered by Inspection: 2
Site Location: 600 E Center St
Pima, AZ 85543
Inspection No: T3633 - 1537459
Inspection Date: 6/18/2021




SERIOQUS — Citation | - Item 1 —

a) 600 E Center St, Pima, AZ 85543: Employees operated a World-Lift brand forklift, model
WFD60-16440W and serial #7082101, without training, 29 CFR 1910.178(1)(1)(1)
Div. Proposal - $1,000.00 Formula Amt. - $1,000.00

SERIOQUS — Citation 1 - Item 2 —

a) 600 E Center St, Pima, AZ 85543: Employees operated a World-Lift brand forklifi, model
WFD60-16440W and serial #7082101, with damaged hydraulic lines. 29 CFR
1910.178(q)(7)

Div. Proposal - $800.00 Formula Amt. - $800.00
TOTAL PENALTY - $1,800.00 TOTAL FORMULA AMT. - $1,800.00

Mr. Atencio noted that the Compliance Officer, Mr. Black was available for questions. Mr.
Atencio discussed ADOSH’s fatality investigation, summarized the citation and proposed penalties,
and reviewed the photographs.

Chairman Schultz checked if the representative from Sanders Wood Products would like to
comment or answer questions.

Mr. Sanders had a few questions, he noted that where the accident occurred, the victim had
no reason to be in that area and not sure why the report said he was cleaning up pallets, he was way
out of his work area. Regarding the training, the victim worked off and on for twenty years and was
well qualified on forklifts and he had been talked to about the seatbelt multiple times. He was
mentally challenged and could not read or write, but had worked around that for twenty years to get
him working. Also on the damaged hydraulic lines, it is just the way they are and going over a
pulley they get cracked but there are no leaks, and the forklift was modified when he bought it from
World Forklift Equipment.

Ms. Bingham did not have any questions. Mr. Sanders asked about the Medical Examiner’s
report, which has yet to be received.

Chairman Schultz, Mr, Atencio and Mr. Black confirmed the Medical Examiner’s report
was not received. '

Chairman Schultz noted the non-serious citation has no penalty associated with it. He
explained to Mr. Sanders that if the Commission issues a citation and proposed penalty, the
employer has the ability to request an informal conference to further discuss the citation with Mr.
Atencio and supervisors in ADOSH and may also request a formal hearing.

Chairman Schultz checked if the Mr. Quezada would like to comment. Mr. Quezada had no
comiments.

Chairman Schultz thanked him for joining, as the Commission appreciates parties joining
the meeting especially since every fatality is a tragedy, it’s a tragedy for the family, a tragedy for
the employer and fellow workers,




Commissioner Everett moved to approve the citation and proposed penalties as presented
and Commissioner LeMarr seconded the motion. Chairman Schultz, Commissioner LeMarr and
Commissioner Everett voted in favor of the motion. The motion passed.

Flores Builders LLC Complaint
715 E Hidalgo Years in Business: 1
Phoenix, AZ 85040 Empl. Covered by Inspection: 7
Site Location: 2800 N Arizona Ave
Chandler, AZ 85225
Inspection No: V4364 - 1526158
Inspection Date: 4/13/2021

SERIQUS — Citation 1 - Item 1 —

a) 2800 N Arizona Ave, Chandler, AZ. 85225: An employee installing hangers on the second
level floor of a multi-family building 11 feet above the ground level without fall protection.
29 CFR 1926.501(b)(1)
Div, Proposal - $1,000.00 Formula Amt. - $1,000.00

SERIOQUS — Citation | - [tem 2 —

a) 2800 N Arizona Ave, Chandler, AZ 85225: Four employees were sheathing the roof of a
multi-family building approximately 34’ above the ground level without fail protection. 29
CFR 1926.501(b)(2)(1)

Div, Proposal - $1,000.00 Formula Amt. - $1,000.00

SERIOUS — Citation 1 - Item 3 —

a) 2800 N Arizona Ave, Chandler, AZ 85225: Four employees sheathing the roof of a multi-
family building approximately 34" above the ground level were not provided with training.
29 CFR 1926.503(a)(1)
Div. Proposal - $1,000.00 Formula Amt. - $1,000.00

SERIOUS — Citation 1 - Item 4a —

a) 2800 N Arizona Ave, Chandler, AZ 85225: Three employees used a Werner brand 27 {i
aluminum extension ladder that was visibly defected and not inspected when it fell from a
work truck a week prior. 29 CFR 1926.1053(b)(15)

Div. Proposal - $1,000.00 Formula Amt. - $1,000.00

SERIOUS — Citation 1 - Ttem 4b —

a) 2800 N Arizona Ave, Chandler, AZ 85225: Three employees used a Werner brand 27 ft
aluminum extension ladder that was visibly defected and not removed from service.
Div. Proposal - $0.00 Formula Amt. - $1,000.00
TOTAL PENALTY - $4,000.00 TOTAL FORMULA AMT. - $5,000.00

Mr. Atencio noted that the Compliance Officer, Mr. Castillo was available for questions.
Mr. Atencio discussed ADOSH’s investigation, summarized the citation and proposed penalties,
and reviewed the photographs.




Commissioner LeMarr commented on the photographs of abatement, and inquired how
quickly the hazards were abated.

Mr. Atencio noted it was roughly 10 days for abatement.

Chairman Schultz checked if anyone on the phone would like to comment,

Commissioner Everett moved to approve the citation and proposed penalties as presented
and Commissioner LeMarr seconded the motion. Chairman Schultz, Commissioner LeMarr and
Commissioner Everett voted in favor of the motion. The motion passed.

Discussion and Action of Attorney Fee Petition. This agenda item may include discussion

concerning the processing of attorney fee petitions and the reasonable hourly rates used in analyzing
fee petitions.

Mr. Testini noted pursuant to §23-1069 an attorney or applicant can request that the
Commission enter an award for reasonable attorney’s fees on a workers® compensation matter.
Today there are two requests and supporting material were previously provided to the
Commissioners for review, For expedient purposes he asked that both awards be signed
electronically by the Commission.

Muhammad and Taylor & Associates, P.L.L.C. — Mr. Testini discussed the benefits resulting from
Roger Schwartz’s representation of Mr. Muhammad for his injuries resulting in monthly LEC
benefits by award dated December 14, 2014. Since Mr. Schwartz’s retirement, Tom Whitley has
overseen the applicant’s claims, represented the applicant in several negotiations and the applicant
remains represented by Mr. Whitley, The fec agreement calls for the industry standard of 25% fee
for 10 years maximum from the date of the award. The Legal Division recommends that Mr.
Whitley be awarded attorney fees for a period of 10 years from the December 14, 2014, award.

Chairman Schultz noted it appears that Mr. Muhammad received excellent representation
from Mr. Whitley and will entertain a motion to approve the recommendation that Taylor &
Associates be awarded attorney’s fees for a period of 10 years from December 15, 2014, the day the
applicant’s waiver of further review or appeal was exhausted and the final effective date of
applicant’s award. The total fee shall be 25% of $757.11 for a hundred and twenty months which
is $22,713.60 minus fees already received.

Commissioner LeMarr moved to adopt the Findings and Award granting attorney’s fees and
to allow electronic signatures of the Award and Commissioner Everett seconded the motion.
Chairman Schultz, Commissioner LeMarr and Commissioner Everett voted in favor of the motion.
The motion passed.

Wisniewski and Payan — Mr. Testini noted this petition for attorney fees was submitted by Bob
Wisniewski regarding his representation of Mr, Payan following the carrier’s denial of certain
medical treatment on May 17, 2019. Mr. Testini discussed the benefits resulting from the
representation by Mr, Wisniewski and was recommending that the fee agreement be enforced for
25% of the benefits. Mr, Wisniewski has not received any fees on the matter to date and the
scheduled award has been paid to the applicant in full. The Legal Division recommends that M.
Wisniewski be awarded 25% of the scheduled award of the applicant resulting in a fee of $355.37
to be withheld from future benefits if the claim is ever reopened.




Chairman Schultz will entertain a motion to accept the recommendation of the Legal
Division that Petitioner Mr. Wisniewski receive 25% of applicant’s scheduled award benefits which
is $355.37 with the credit to be applied to any future benefits.

Commissioner LeMarr moved to adopt the Findings and Award granting attorney’s fees and
to allow electronic signatures of the Award and Commissioner Everett seconded the motion.
Chairman Schultz, Commissioner LeMatr and Commissioner Everett voted in favor of the motion.
The motion passed.

Announcements, Scheduling of Future Meetings and Retirement Resolutions.

Mr. Ashley commented on Governor Ducey’s Executive Order entitled Returning to Our
Principles of Governance which was issued on Monday. The Executive Order reiterates several
aspects of Arizona Statutes related to mandates and the public health emergency and also reiterates
the Commission’s jurisdiction of enforcing the Farned Paid Sick Time law. The Executive Order
states that counties, cities, towns, and political subdivisions who fail to provide earned paid sick
leave to an employee, if it is recommended that that employee stay home due to exposure to COVID-
19 are in violation of the Fair Wages and Healthy Families Act and that action may be taken by
individuals either through the courts or the Industrial Commission.

Mr. Ashley also discussed the annual ICA Claims Seminar, held virtually again this year,
which was a great event and thanked the Chairman for his opening remarks on the second day.
Feedback from the survey is coming back with positive responses.

Chairman Schultz wanted to extend his appreciation to all of the managers and staff, he was
able to sit in on many parts, and everything he saw was absolutely wonderful, the folks were terrific,
information was excellent and presented well and the panels that were created with outside
stakeholders were also incredibly helpful and provided great information in a very consumable
manner. Chairman Schultz wanted to also thank all of the staff that worked to put the Seminar
together, which came together very nicely.

Ms. Dimas confirmed Commission meeting dates through October 2021.

Public Comment.

There was no other public comment.

Commissioner LeMarr moved to adjourn and Commissioner Everett seconded the motion.
Chairman Schultz, Commissioner LeMarr and Commissioner Everett voted in favor of the motion
and the meeting was adjourned at 2:28 p.m.

THE INDRSTRIAL COMMISSION OF ARIZONA

By bl

ATTEST: James Ashley, Dir'ectoy

Kara Dimas, Commission Secretary




