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1) THE ARIZONA STATUTE – A.R.S.  §23-930

2) ARIZONA WC RULES – A.A.C.  R20-5-163



Arizona Revised Statutes Title 23. Labor § 23-930. 
Unfair claim processing practices;  bad 
faith;  civil penalties

A. The commission has exclusive jurisdiction as prescribed 
in this section over complaints involving alleged unfair claim 
processing practices or bad faith by an employer, self-
insured employer, insurance carrier or claims processing 
representative relating to any aspect of this chapter. The 
commission shall investigate allegations of unfair claim 
processing or bad faith either on receiving a complaint or on 
its own motion.



§23-930 
Continued  
($$Penalties$$)

B. If the commission finds that unfair claim processing 
or bad faith has occurred in the handling of a particular 
claim, it shall award the claimant, in addition to any 
benefits it finds are due and owing, a benefit penalty of 
twenty-five per cent of the benefit amount ordered to be 
paid or five hundred dollars, whichever is more.

C. If the commission finds that an employer, self-insured 
employer, insurance carrier or claim processing 
representative has a history or pattern of repeated unfair 
claim processing practices or bad faith, it may impose a 
civil penalty of up to one thousand dollars for each 
violation found. The civil penalty shall be deposited, 
pursuant to §§ 35-146 and 35-147, in the state general 
fund.



§23-930 
Continued (ICA 
will adopt rules 
defining unfair 
claims 
processing and 
bad faith)

D. Any party aggrieved by an order of the commission under this 
section may request a hearing pursuant to § 23-947 . The hearing 
and decision shall be conducted pursuant to the provisions of § 23-
941 .

E. The commission shall adopt by rule a definition of unfair claim 
processing practices and bad faith. In adopting a rule under this 
subsection, the commission shall consider, among other factors, 
recognized and approved claim processing practices within the 
insurance industry, the commission's own experience in processing 
workers' compensation claims and the workers' compensation and 
insurance laws of this state.F. This section shall not be construed as limiting or interfering with 
the authority of the department of insurance as provided by law to 
regulate any insurance carriers, including the jurisdiction of the 
department of insurance over unfair claim settlement practices as 
provided in § 20-461 .
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Ariz. Admin. Code § 20-5-163

A. For purposes of A.R.S. § 23-930, an employer, self-
insured employer, insurance carrier, or claims 
processing representative commits "bad faith" if the 
employer, self-insured employer, insurance carrier, or 
claims processing representative:

1. Institutes a proceeding or interposes a defense that 
is not:

a. Well-grounded in fact;

b. Warranted by existing law; or

c. A good faith argument for the extension, 
modification, or reversal of existing law;



How do applicant’s view adjusters when 
payments are late.






Ariz. Admin. Code § 20-5-163 
Continued
2. Unreasonably delays:

     a. Payment of benefits; or

     b. Authorization for, or receipt of, medical benefits or 
treatment;

3. Unreasonably underpays benefits;

4. Unreasonably terminates benefits;

5. Intentionally misleads a claimant as to applicable statutes 
of limitation, benefits, or remedies available to the claimant 
under the Act or under this Article; or

6. Unreasonably interferes with or obstructs the claimant's 
right to choose the claimant's attending physician, except in 
cases involving a self-insured employer under A.R.S. § 23-
1070.



Ariz. Admin. Code § 20-5-163 
Continued
B. For purposes of A.R.S. § 23-930, an employer, self-insured 
employer, insurance carrier, or claims processing representative 
commits "unfair claim processing practices" if the employer, self-
insured employer, insurance carrier, or claims processing 
representative:

1. Unreasonably issues a notice of claim status without adequate 
supporting information in its possession or available to it;

2. Unreasonably fails to acknowledge communications from the 
Commission, an unrepresented claimant, or a claimant's attorney 
with respect to a claim;

3. Fails to act reasonably and promptly upon communications from 
the Commission, an unrepresented claimant, or a claimant's attorney 
with respect to a claim;

4. Directly advises a claimant not to consult or obtain the services of 
an attorney; or

5. Communicates directly, for an improper purpose, with a claimant 
represented by an attorney.



Ariz. Admin. Code § 20-5-163 
Continued
C. A person alleging bad faith or unfair claim processing 
practices ("complainant") shall file a written complaint with 
the claims manager of the Commission. The complainant, or 
the complainant's authorized representative, shall sign the 
complaint.

D. The complaint shall describe the specific actions of the 
employer, self-insured employer, insurance carrier, or claims 
processing representative, that are alleged to constitute bad 
faith or unfair claim processing practices. A complaint form is 
available upon request from the Commission.

E. Upon receipt of a complaint under this subsection, the 
claims manager of the Commission shall serve the complaint 
upon all parties.



Ariz. Admin. Code § 20-5-163 
Continued
F. If the Commission acts on its own motion under A.R.S. § 23-
930(A), the claims manager shall mail a notice of alleged bad faith 
or unfair claim processing practices to the claimant or the 
claimant's authorized representative and the:

1. Employer;

2. Self-insured employer;

3. Insurance carrier; or

4. Claims processing representative.

G. The person or entity named in a complaint or notice served 
under A.R.S. § 23-930 and this Section shall file with the claims 
manager a written response to the complaint or notice, within 30 
days after service by the Commission of the complaint or notice.



Ariz. Admin. Code § 20-5-163 
Continued

H. The person or entity filing a written response shall serve 
a copy of the response upon the complainant, or the 
complainant's authorized representative, if represented.

I. If the person or entity named in a complaint or notice 
served under A.R.S. § 23-930 and this Section fails to file a 
written response, the Commission shall consider the 
absence of a response a denial of the allegations of the 
complaint or notice.

J. Upon receipt of a written response, or upon the expiration 
of 30 days if no response is filed, the Commission shall enter 
an award as it deems, in its discretion, appropriate under 
A.R.S. §§ 23-930(B) or (C).



TORT  CLAIMS
BAD FAITH AND UNFAIR CLAIMS PROCESSING  
(COMPENSATORY AND PUNTIVE DAMAGES $$$)

¶ 14 Although we have not comprehensively 
addressed the ways a carrier can commit bad 
faith, it has been recognized that a workers' 
compensation carrier can commit the tort in two 
distinct ways: (1) the intentional and unreasonable 
denial of a claim (“bad faith denial of benefits”); or 
(2) the intentional and unreasonable failure to 
process, handle, or pay the claim (“bad faith 
handling of the claim”).Merkens v. Fed. Ins. Co., 237 Ariz. 
274, 349 P.3d 1111, 713 Ariz. Adv. Rep. 28 (Ariz. App. 2015)

Merkens v. Fed. Ins. Co., 237 Ariz. 274, 349 P.3d 1111, 713 Ariz. Adv. 
Rep. 28 (Ariz. App. 2015)



Bad Faith Jury Instructions

There is an implied duty 
of good faith and fair 

dealing in every insurance 
policy.  Plaintiff claims 
that Insurance carrier 

breach this duty.

To prove that Defendant 
breach the duty of good 

faith and fair dealing, 
Applicant must prove:

1. Defendant intentionally 
[denied the claim] [failed to 

pay the claim] [delayed 
payment of the claim] 

without a reasonable basis 
for such action; and

2. Defendant knew that it acted 
without a reasonable basis, or 
Defendant failed to perform an 

investigation or evaluation 
adequate to determine whether 

its action was supported by a 
reasonable basis



Jury Instructions

Some appellate cases state that a cause of action for 
first-party bad faith have two elements:

 1. the lack of a reasonable basis for the 
insurer’s decision, and

 2. knowledge or reckless disregard of the lack 
of a reasonable basis (tenable position)

Reckless disregard: “failed to perform an investigation 
adequate to determine whether its position was 
tenable”



Questions at your deposition – Standard 
of Good Faith!
Do you agree:
◦ 1. As the adjuster you MUST conduct an immediate and adequate investigation of

◦ Medical aspects  (“We will deny for now because we have not done an investigation!”)
◦ Legal aspects  (“We are denying because we don’t know yet if he was actually an employee!)

◦ 2. As the adjuster you MUST evaluate the claim fairly (Equal Consideration)
◦  Must consider all information
◦ May not ignore favorable information
◦ Must not focus on finding ways to deny benefits

◦ 3. Benefits may not be denied 
◦ On conjecture or speculation
◦ To force injured worker to prove claim in court  (Do you have the right to have your day in court?)
◦ For spite or leverage (Starve them out to force them to work!)

◦ 4. Benefits may only be denied after adequate investigation and the evaluation demonstrates the 
claim is not payable



• 5. The adjuster must know the appliable laws and coverages concerning
• Benefits due
• Deadlines
• Rules and statutes

• 6. A claims decision MAY NOT be made to obtain financial avoidance for the insurer

• 7. An adjuster may not substitute personal opinion for medical opinions

• 8. An adjuster’s job in part is to assist the injured employee with the claim
• Explain rights, benefits and responsibilities

• 9. The adjuster must be honest with insured

• 10. The adjuster may not attempt to intimidate the injured employee with false information



Case law Re: Bad Faith claims:
A claim by an injured employee against the workers' compensation carrier is a first-party claim.  Franks v. United 
States Fidelity & Guarantee Company, 149 Ariz. 291, 295, 718 P.2d 193, 197 (App. 1985): Travelers Ins. Co. v. Savio, 
806 P.2d 1258, 1272 (Colo. 1985); and Mendoza v. McDonald’s Corp. 222 Ariz. 139, para 32, 213 P.2d 288 (App. 
2009)
Insurance Contract Language:
Workers’ compensation is a system of statutory benefits.  The insuring clause of the ISO standard form of worker’s 
compensation coverage provides: “We will pay promptly when due the benefits required of you in the workers’ 
compensation law.”  The Defendants’ coverage and benefit obligations are set forth in the applicable provisions of 
the Arizona Workers’ Compensation Act, A.R.S. 23-901 et. Seq., the rules, and regulations promulgated under the 
Act (A.A.C. R20-5-101 through R20-5-164), and case law interpreting those obligations.  See Rowland v. Great States 
Insurance Company, 20 P.3d 1158, 199 Arizona 577 (App. 2001).   Under the Act, both the insurer, and the claim 
processing representative are charged with the duty of good faith. A.R.S. 23-930.  

The tort of bad faith arises when the workers' compensation carrier/adjustor intentionally denies, or fails to process 
or pay a claim without a reasonable basis for such action, although such acts or omissions are not the exclusive 
bases for a bad faith claim.  Rowland v. Great States Ins. Co., 20 P.3d 1158, 199 Ariz. 577 (App. 2001).  The duty of 
the carrier to conduct a reasonable investigation as part of a decision making process, and to give equal 
consideration to the interest of the insured worker, are established as a matter of law.  RAJI (Civil) 6th Ed. Rowland. 



Adequacy of Investigation

In all aspects of investigating 
or evaluating a claim, Carrier 
is required to give as much 
consideration to Applicant’s 

interests as it does to its own 
(or employer’s) interests.

Rawlings: An insurer must deal 
fairly with an insured, giving 
equal consideration in all 

matters to the insured’s 
interests.



Definition of 
Intentional

To prove that the Defendant acted 
intentionally [on the bad faith claim], 
Applicant must prove that Defendant 
intended its conduct, but Applicant does 
not need to prove that Defendant 
intended to cause injury.
◦ “the intent to do the act” Rawlings

Defendant’s conduct is not intentional if it 
is inadvertent or due to a good faith 
mistake.
◦ “inadvertence, loss of papers, misfiling 

of documents and like mischance.” 
Rawlings



Bad Faith 
Complaint #1 – 
TPD not timely 
paid despite 
promises



Bad Faith 
Complaint 1 
continued



Bad Faith 
Complaint 1 
continued



Ariz. Admin. 
Code § 20-5-163

A. For purposes of A.R.S. § 23-930, an 
employer, self-insured employer, insurance 
carrier, or claims processing representative 
commits "bad faith" if the employer, self-
insured employer, insurance carrier, or 
claims processing representative:

2. Unreasonably delays:

a. Payment of benefits; or 
       . . . 



Bad Faith 
Complaint 2



Bad Faith 
Complaint 2 
Continued



Bad Faith 
Complant 2 
Continued



Bad Faith 
Complaint 3



Bad Faith 
Complaint 3 
Continued



Bad Faith 
Complaint 3 
Continued



Bad Faith 
Complaint 4



Bad Faith 
Complaint 4 
Continued



Bad Faith 
Complaint 4 
Continued



Bad Faith 
Complaint 4 
Continued



Bad Faith 
Complaint 4 
Continued



Bad Faith 
Complaint 5



Bad Faith 
Complaint 5 
Continued



Bad Faith 
Complaint 5 
Continued



Bad Faith 
Complaint 6



Bad Faith 
Complaint 6 
Continued





A.A.C. § 20-5-163 (Bad Faith and Unfair Claims Processing)

A. 2. Unreasonably delays:

. . . 
b. Authorization for, or receipt of, medical benefits or treatment;

&
B.      For purposes of A.R.S. § 23-930, an employer, self-insured employer, insurance carrier, or 
claims processing representative commits "unfair claim processing practices" if the employer, 
self-insured employer, insurance carrier, or claims processing representative:
2. Unreasonably fails to acknowledge communications from the Commission, an unrepresented 
claimant, or a claimant's attorney with respect to a claim;
3. Fails to act reasonably and promptly upon communications from the Commission, an 
unrepresented claimant, or a claimant's attorney with respect to a claim;



Avoiding bad 
faith and unfair 
claims 
processing 
complaints

Communication !!!!!

Timely paying benefits!!!!

Timely approval of reasonably necessary medical benefits

Appropriate Denials
• Investigations
• Documentation
• Compensability reviews

Respond to ICA Solicitations

Legal Opinions
• Use and abuse your defense counsel!



ICA Claims Division Newsletter includes 
comments regarding good claims 

management and training possibilities.

“In support of §23-1061(F), part of good claims 
management and optimizing outcomes is 
creating trust and clearly communicating with all 
interested parties. By issuing timely notices and 
establishing the average monthly wage, the 
payer promptly reassures the injured worker 
that they are aware of and agree with their 
benefit status. When the injured worker doesn't 
agree, they have clear protest rights. They are 
also empowered with the calculations of how 
their benefits are being paid.”



Bad Faith Statistics (2023) 



ICA Initiated Bad Faith/Unfair Claim 
Processing Statistics 



How to Avoid Alleged Failure to Communicate 
with ICA under R20-5-163(B)(2)(3)
If a notice is incorrect or missing from the file the ICA will send a “Solicitation” letter. 

You have 14 days to respond and failure to respond could result in ICA pursuing alleged bad 
faith. 

Next, ICA will send “Bad Faith Correspondence”. They attach a copy of the unanswered 
solicitation letter and again ask for a response. If no response is received in 14 days ICA will 
conduct a bad faith investigation. 

Finally, the ICA will issue a Notice of Alleged Bad Faith. A response is required within 30 days. 

*This is the time when I get the referral- Don’t do that!* Respond to the first Solicitation letter 
or even the second “Bad Faith Correspondence” letter. 

If you have questions or need clarification on what the ICA is asking for, again use and abuse 
your defense counsel. 



How to Avoid Alleged Unreasonable Delay 
of Payments Under R20-5-163(A)(2)

As the prior slide demonstrated, the majority of Bad Faith complaints originate from this issue. 

Keep an open line of communication with the applicant or applicant’s counsel. Typically, in the 
referrals I receive there was some kind of technical error. 

Most applicants/counsel will immediately notify and reach out when payment is late. *Please 
respond promptly* The issue I see is when multiple inquires into missing payment go 
unanswered. 

If you determine a payment is missing please take immediate action to correct and again a quick 
FYI email to applicant/counsel will be greatly appreciated. 

Take steps to safeguard the error causing the delay won’t happen again. 

Documenting the communication will help defend against any alleged bad faith complaints. 



Questions?

Thank You
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