MINUTES OF MEETING
OF THE INDUSTRIAL COMMISSION OF ARIZONA
Held at 800 West Washington Street
Phoenix, Arizona 85007
Thursday, May 11, 2023 — 1:00 p.m.

Present: Dennis P. Kavanaugh Chairman
Joseph M. Hennelly, Jr. Vice Chair (Telephonic)

Scott P. LeMarr Commissioner

D. Alan Everett Commissioner

James Ashley Director

Gaetano Testini Chief Legal Counsel
Trevor Laky Legislative Affairs Chief/Public Information Officer
Renee Pastor Self Insurance

Jessie Atencio ADOSH Director
James Reitmeier ADOSH Compliance
Chuck Thompson ADOSH Compliance
Anna Maria Stonerock  ADOSH Admin

Kara Dimas Commission Secretary

Chairman Kavanaugh convened the meeting at 1:00 p.m. In attendance, confirmed by roll
call were Jose Ramirez (Catalina Roofing & Supply, Inc.); Josh Gamble, Wyatt Strait and Jay Rich
(CM Builders, DBA Integrated Masonry); Kevin Gurklies (Kolsten AZ, LLC, DBA Kolsten
Industrial); Scott McClure (Lewis, Brisbois, Bisgaard & Smith LLP) (Atty for Kolsten); George
Ingleton and Karson Ingleton (Scopic Clean Construction, Inc); Lisa Hogle; Darin Perkins; Lea
Bartynski (Snell & Wilmer); and Brian Riley (Morgan and Morgan) (Atty for Next of Kin). Also
in attendance on the telephone, confirmed by roll call were Mensur Ramic and Mike Holland (Nolan
Brothers, Inc. DBA Chattanooga Tent Co.); Anna Stephens (Next of Kin); Sharon Brown (Next of
Kin) and Kaley Stone (Next of Kin).

Approval of Minutes of April 27, 2023 Regular Meeting Minutes.

Commissioner LeMarr moved to approve the Minutes of the April 27, 2023 regular session
meeting and Commissioner Everett seconded the motion. Chairman Kavanaugh, Vice Chair
Hennelly, Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The
motion passed.

Consent Agenda:

All items following under this agenda item are consent matters and will be considered by a single
motion with no discussion unless a Commissioner asks to remove an item on the consent agenda to
be discussed and voted on separately. The Commission may move into Executive Session under
AR.S. § 38-431.03(A)(2) to discuss records exempt by law from public inspection. Legal action
involving a final vote or decision shall not be taken in Executive Session. If such action is required,
then it will be taken in General Session.

a. Approval of Proposed Civil Penalties Against Uninsured Employers.

1. 2CSP22/23-0172 J.G. Sheet Metal and Roofing Pro LLC $5,000



b. Approval of Requests for Renewal of Self-Insurance Authority.

1. ABF Freight System, Inc.
2. Weyerhaeuser Company

Commissioner Everett moved to approve the items on the Consent Agenda and
Commissioner LeMarr seconded the motion. Chairman Kavanaugh, Vice Chair Hennelly,
Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The motion passed.

Discussion and Action of Arizona Division of Occupational Safety and Health Proposed Citations
and Penalties.

Chairman Kavanaugh discussed the purpose of and process for the Commission’s
consideration of ADOSH citations and proposed penalties.

Nolan Brothers, Inc. DBA Chattanooga Tent Co. Fatality
1200 Wisdom St Years in Business: 34
Chattanooga, TN 37406 Empl. Covered by Inspection: 21
Site Location: 1 Cardinals Dr
Glendale, AZ 85305
Inspection No: FC-2023-A7717-0055
Inspection Date: February 21, 2023

SERIOUS — Citation 1 - Item 1 —

a) East parking lot: One employee was exposed to fall hazard while dismantling a 15' tall event
tent without an adequate fall protection system. 29 CFR 1926.501(b)(1)
Div. Proposal - $10,938.00 Formula Amt. - $10,938.00
TOTAL PENALTY - $10,938.00 TOTAL FORMULA AMT. - $10,938.00

Mr. Atencio discussed ADOSH’s inspection, summarized the citation and proposed penalty,
and reviewed the photographs.

Commissioner LeMarr and Mr. Atencio discussed photographs #4 and #5 showing the stakes
and base plates used to tie off the fall protection.

Vice Chair Hennelly and Mr. Atencio discussed that while the police photos show the rope
tied off to the hitch we do not have confirmation on who placed the rope on the hitch.

Chairman Kavanaugh checked if anyone on the phone would like to comment.

Mr. Holland with Nolan Brothers, Inc. dba Chattanooga Tent stated they have been and will
be committed to the safety of their team at all levels. They have reached out to a consultant to
improve their current fall protection program and plan to start training and implementing the
changes by the middle of June. They are genuinely concerned for each and every team member and
will strive to make safety their number one value.



Commissioner LeMarr moved to approve the citation and proposed penalties as presented
and Commissioner Everett seconded the motion. Chairman Kavanaugh, Vice Chair Hennelly,
Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The motion passed.

Catalina Roofing & Supply, Inc. Complaint
2021 W Williams Dr Years in Business: 35
Phoenix, AZ 85027 Empl. Covered by Inspection: 10
Site Location: 7315 N Cottonwood Ln Unite 336
Phoenix, AZ 85027
Inspection No: CP-2023-Q6169-0029
Inspection Date: March 10, 2023

SERIOUS — Citation 1 - Item la —

a) Unit 336 Roof: Two employees were installing underlayment approximately 10 feet 9 inches
above the ground level without utilizing a fall protection system in place. 29 CFR
1926.501(b)(13)

Div. Proposal - $4,465.00 Formula Amt. - $4,465.00

SERIOUS — Citation 1 - Item 1b —

a) Unit 336 Roof: Two employees were installing underlayment approximately 10 feet 9 inches
above the ground level while using Guardian Self Retracting Lifelines Model # and Serial #
unknown, that had not been inspected prior to them being used. 29 CFR 1926.502(d)(21)
Div. Proposal - $0.00 Formula Amt. - $4,465.00

TOTAL PENALTY - $4,465.00 TOTAL FORMULA AMT. - $8,930.00

Mr. Atencio discussed ADOSH’s inspection, summarized the citation and proposed
penalties, and reviewed the photographs.

Chairman Kavanaugh checked if anyone would like to comment.
Commissioner Everett moved to approve the citation and proposed penalties as presented

and Commissioner LeMarr seconded the motion. Chairman Kavanaugh, Vice Chair Hennelly,
Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The motion passed.

CM Builders Inc DBA Integrated Masonry Referral
2980 E Northern Ave Years in Business: 17
Phoenix, AZ 85028 Empl. Covered by Inspection: 11
Site Location: 1717 E McDowell Rd
Phoenix, AZ 85006
Inspection No: RF-2023-Q6169-0016
Inspection Date: February 3, 2023

SERIOUS — Citation 1 - Item 1 —

a) Tower 2: Two employees were working 45' above the ground level and removed the midrail
on the north side of the scaffold system to allow a mud bucket and tools to pass through thus
exposing themselves to a fall. 29 CFR 1926.451(g)(4)(iii)

Div. Proposal - $9,041.00 Formula Amt. - $9,041.00



TOTAL PENALTY - $9,041.00 TOTAL FORMULA AMT. -  $9,041.00

Mr. Atencio discussed ADOSH’s inspection, summarized the citation and proposed penalty,
and reviewed the photographs.

Chairman Kavanaugh noted there were requests to speak.

Mr. Gamble, Mr. Strait and Mr. Rich addressed some of their concerns with the investigation
report and provided some additional information regarding their safety practices.

Commissioner Everett moved to remand back to ADOSH for further review and
Commissioner LeMarr seconded the motion. Chairman Kavanaugh, Vice Chair Hennelly,
Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The motion passed.

Francisco Gamez & Patricia Gamez Complaint
DBA Chispaso Roofing Years in Business: 1
3150 E Behan St Empl. Covered by Inspection: 5
Tucson, AZ 85706

Site Location: 60 W Stone Loop

Tucson, AZ 85704
Inspection No: CP-2023-MN610-0021
Inspection Date: March 1, 2023

SERIOUS — Citation 1 - Item 1 —

a) NW Side of Building 200: Employees working 24" above the ground on the rooftop were
bundling roofing debris and throwing it to the ground below. 29 CFR 1926.252(a)
Div. Proposal - $2,679.00 Formula Amt. - $2,679.00

SERIOUS — Citation 1 - Item 2 —

a) Bldg 200: Five employees were doing roofing work on the SW corner of the rooftop on
Building 200, with a pitch of 5:12 and 24' above ground, with no fall protection. 29 CFR
1926.501(b)(11)

Div. Proposal - $3,349.00 Formula Amt. - $3,349.00

SERIOUS - Citation 1 - Item 3 —

a) 60 W Stone Loop, Tucson, AZ: Five employees were working on rooftops with a pitch of
5:12, at heights ranging from 18' to 24" above the ground and they had fall protection training
enabling them to recognize the hazards associated with falls. 29 CFR 1926.503(a)(1)

Div. Proposal - $3,349.00 Formula Amt. - $3,349.00
SERIOUS - Citation 1 - Item 4a —

a) 60 W Stone Loop, Tucson, AZ: Five employees were working on a rooftop cutting concrete
roof tiles without a written Exposure Control Plan for silica. 29 CFR 1926.1153(g)(1)
Div. Proposal - $2,679.00 Formula Amt. - $2,679.00

SERIOUS — Citation 1 - Item 4b —



a) 60 W Stone Loop, Tucson, AZ: Five employees were working on a rooftop cutting concrete
roof tiles without a competent person conducting frequent and regular inspections. 29 CFR
1926.1153(g)(4)

Div. Proposal - $0.00 Formula Amt. - $2,679.00

SERIOUS — Citation 1 - Item 4¢ —

a) 60 W Stone Loop, Tucson, AZ: Five employees were working on a rooftop cutting concrete
roof tiles without initial training on the hazards associated with crystalline silica. 29 CFR
1926.1153(1)(1)

Div. Proposal - $0.00 Formula Amt. - $2,679.00
TOTAL PENALTY - $12,056.00 TOTAL FORMULA AMT. - $17,414.00

Mr. Atencio discussed ADOSH’s inspection, summarized the citation and proposed
penalties, and reviewed the photographs.

Chairman Kavanaugh checked if anyone would like to comment.
Commissioner LeMarr moved to approve the citation and proposed penalties as presented

and Commissioner Everett seconded the motion. Chairman Kavanaugh, Vice Chair Hennelly,
Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The motion passed.

Kolsten AZ, LLC DBA Kolsten Industrial Referral
210 N Pasadena St Years in Business: 12
Gilbert, AZ 85233 Empl. Covered by Inspection: 14
Site Location: 210 N Pasadena St
Gilbert, AZ 85233
Inspection No: RF-2023-RS480-0033
Inspection Date: January 31, 2023

SERIOUS — Citation 1 - Item 1 —

a) 210 N. Pasadena Street Gilbert, AZ 85233: One employee was fabricating 38"x40" bird
screen frames using a Niagara Press Brake, model #IB90-10-12 and serial numbers
unknown, without a foot treadle not adequately guarded. A.R.S. § 23-403.A
Div. Proposal - $4,144.00 Formula Amt. - $4,144.00

SERIOUS — Citation 1 - Item 2 —

a) 10 N Pasadena Street Gilbert, AZ 85233: An employee cleared a jam from a Niagara Press
brake, model #IB90-10-12 and serial numbers unknown, without a written Lockout/Tagout
Program implemented for the workplace.

b) 210 N Pasadena Street Gilbert, AZ 85233: Three employees were required to perform
routine servicing and maintenance on a Niagara Press brake, model #IB90-10-12 and serial
numbers unknown, without a written Lockout/Tagout Program implemented for the
workplace. 29 CFR 1910147(c)(1)

Div. Proposal - $5,801.00 Formula Amt. - $5,801.00

SERIOUS — Citation 1 - Item 3 —



a) 210 N Pasadena Street Gilbert, AZ 85233: Four employees were required to perform routine
servicing and maintenance without training on the specific steps to Lockout/Tagout out
equipment. 29 CFR 1910.147(c)(7)(i)

Div. Proposal - $4,144.00 Formula Amt. - $4,144.00

SERIOUS — Citation 1 - Item 4 —

a) 210 N. Pasadena Street Gilbert, AZ 85233: An employee was using a Niagara Press Bake,
model #IB90-10-12, to bend 2" wide and 40" long aluminum parts while the striking head
was 6" above the parts. 29 CFR 1910.212(a)(1)

Div. Proposal - $4,144.00 Formula Amt. - $4,144.00
TOTAL PENALTY - $18,233.00 TOTAL FORMULA AMT. - §$18,233.00

Mr. Atencio discussed ADOSH’s inspection, summarized the citation and proposed
penalties, and reviewed the photographs.

Commissioner LeMarr asked if the interviews explained why the lockout/tagout equipment
shown in photograph #4 was not use it.

Mr. Atencio explained the citation was issued because the lockout/tagout procedure was
inadequate because it did not encompass every piece of equipment that employees work on, or
include servicing.

Commissioner Everett and Mr. Atencio discussed the safety exposure related to lack of
guarding for the foot treadle. ’

Chairman Kavanaugh noted Mr. McClure and Mr. Gurklies were available for questions.

Mr. McClure asked to speak, he had a statement and Mr. Gurklies could probably answer
some of the questions.

Mr. McClure addressed Commissioner LeMarr’s question regarding lockout/tagout
procedure noting they do have a lockout/tagout procedure in written form and their employees have
been trained; however the procedure did not specifically address how to implement that
lockout/tagout procedure if a piece of metal or something gets stuck. The particular machine was
lockedout/taggedout and the power disconnected within about an hour of the accident occurring and
then decommissioned. He noted that Kolsten has purchased a new state of the art machine and
provided photographs and the purchase order to the compliance office. He noted the good news that
Kolsten has not had any significant history that he was aware of before the Commission and his
understanding that the facility is a clean facility, that there was nothing else identified when the
investigators were there and they run a pretty clean and safe operation.

Mr. Gurklies, President of Kolsten Industrial, commented that they do take safety extremely
seriously and it is important to them, the health and welfare of all of their people are important to
them. They have a safety coordinator currently, and have developed a safety committee as a result
of this accident. He talked about the new machine and all of the safety features.

Commissioner LeMarr thanked Mr. Gurklies for explaining the abatement done, the
Commission is always concerned that some conditions are not abated, and are happy when an



employer immediately abates the safety concerns and takes their safety culture seriously. The
company has now implemented lockout/tagout procedures for every piece of equipment.

Commissioner LeMarr noted the employer made some good faith abatement efforts by
immediately removing the piece of machinery and better defining the lockout/tagout program
accordingly he proposed a 25% Good Faith Abatement for Citation 1, Item 2 for a total of
$16,783.00. Commissioner Everett seconded the motion. He Chairman Kavanaugh, Vice Chair
Hennelly, Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The
motion passed.

Scopic Clean Construction Inc Unprogrammed Related
11241 W Baden St Years in Business: 3
Avondale, AZ 85323 Empl. Covered by Inspection: 2
Site Location: 60 W Stone Loop
Tucson, AZ 85704
Inspection No: UR-2023-MN610-0024
Inspection Date: March 1, 2023

SERIOUS — Citation 1 - Item 1 —

a) NW Side of Building 200: Subcontractor employees working 24' above the ground on the
rooftop were bundling roofing debris and throwing it to the ground below. 29 CFR
1926.252(a)

Div. Proposal - $2,679.00 Formula Amt. - $2,679.00

SERIOUS — Citation 1 - Item 2 —

a) 60 W. Stone Loop, Tucson, AZ. Bldg 200: Five subcontractor employees were doing
roofing work on the SW corner of the rooftop on Building 200, with a pitch of 5:12 and 24"
above ground, with no fall protection.

b) W Stone Loop, Tucson, AZ. Bldg, 600: One subcontractor employee was blowing debris
off the NW corner of the rooftop on Building 600, with a pitch of 5:12 and 18" above ground,
with no fall protection.

c) 60 W Stone Loop, Tucson, AZ. Bldg, 800: Three subcontractor employees were removing
old roofing materials on a roof with a 5:12 pitch, 18' above ground with no fall protection:
Five employees were doing roofing work on the SW corner of the rooftop on Building 200,
with a pitch of 5:12 and 24' above ground, with no fall protection.

Div. Proposal - $3,349.00 Formula Amt. - $3,349.00
TOTAL PENALTY - $6,028.00 TOTAL FORMULA AMT. - $6,028.00

Mr. Atencio noted this is a multi-employer site and discussed ADOSH’s inspection,
summarized the citation and proposed penalties, and reviewed the photographs.

Commissioner LeMarr and Mr. Atencio discussed there were only 2 employees and this
company use subcontractors.

Chairman Kavanaugh checked if Mr. Ingleton would like to comment.

Mr. Ingleton noted the way the terrain is set up it is difficult but a chute could be in place,
but what they did was tie up the bags and let them down. Some of the guys were dropping the bags.



When he arrived at the jobsite nobody was tied off, some had harnesses on but were not tied off, so
he stopped work for the day since it was going to rain. The following day he posted signs
everywhere, stating "no harness no work".

Commissioner LeMarr asked Mr. Ingleton whether the employees on the roof who were not
tied off were employees of Chispaso Roofing, and Mr. Ingleton replied some were employees of
Chispaso Roofing and some were his employees.

Vice Chair Hennelly moved to approve the citation and proposed penalties as presented and
Commissioner Everett seconded the motion. Chairman Kavanaugh, Vice Chair Hennelly,

Commissioner LeMarr, and Commissioner Everett voted in favor of the motion. The motion passed.

Announcements, Scheduling of Future Meetings and Retirement Resolutions.

Mr. Ashley noted the Commission received correspondence from Federal OSHA Region IX
regarding the Regional Annual Consultation Evaluation Report (“RACER”) acknowledging the
successful year for Arizona and the State Plan with no findings issued in the evaluation period and
therefore no action plan was necessary. Mr. Ashley explained the annual report and asked Mr.
Atencio to outline some of the contents.

Public Comment.

There was no public comment.
The meeting was adjourned at 2:14 p.m.

THE INDUSTRIAL COMMISSION OF ARIZONA

Gl k.,

James Ashley, Direct(y/

By

ATTEST:
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Kara Dimas, Commission Secretary




